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INTRODUCTION

Since Bosnia-Herzegovina (Bosnia), declared its independence on
October 15, 1991,1 stories of human rights violations in the Bosnian region
have been chillingly reminiscent of the pictures and stories that emanated
from Nazi Germany's concentration camps.2 Sadly, the atrocities taking
place in Bosnia are not the first to transpire since World War II. In the past
fifty years, human rights violations with similar characteristics have taken
place throughout the world in places such as Iraq,3 Iran,4 and Sudan.' Yet

* I would like to thank Matthew Levin and my family for their constant support and
encouragement. I am also indebted to Monique Ferguson, Shane Blatt, and Justin Senior for
their invaluable insight and assistance.
1. Milestones on the Road to Misery, THE GUARDIAN, May 3, 1993, at 4.
2. Eighth Report on War Crimes in the Former Yugoslavia, 4 DEP'T ST. DISPATCH 537
(1993). See also Stanley Meisler, Jury Still out on Bosnian War Crimes Tribunal Createdby
UN.; Balkans: Slow Start, Politics and Lack of Finances Imperil Attempt to Bring
PerpetratorsofAtrocities to Justice, L.A. TIMES, Dec. 25, 1993, at A5 (discussing killing and
torturing that took place in the town of Brcko).
3. Iraq has been accused of widespread and systematic abuses including torture,
repression of ethnic groups, and disappearances. It is estimated that tens of thousands of
Kurds have died or disappeared in recent years. SENATE COMM. ON FOREIGN REL. AND
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this is the first time since World War I[ that the United Nations (U.N.) has
established a war crimes tribunal to prosecute violators of human rights.6
This comment will analyze the newly established war crimes tribunal and
then determine whether the tribunal will be a successful prosecutorial and
deterrent device.7 In addition, this comment will consider whether a
permanent criminal court under the Convention on the Prevention and
Punishment of the Crime of Genocide (Genocide Convention)' is a viable
alternative to the temporary tribunal.9
II.

LEGAL HISTORY

Violations of international human rights in the post-World War II era
have elicited resolutions and declarations condemning the actions, but the
international community has been ineffective in enforcing human rights
violations.' 0 The lack of international enforcement of human rights since
Conventhe Nuremberg trials" brings into question whether the Genocide
3
tion 2 actually has been successful in protecting human rights.1
The Genocide Convention was drafted in order to establish jurisdiction
over peacetime crimes against humanity.'4 Influenced by the Holocaust, the

HOUSE COMM. ON FOREIGN AFF., 103D CONG., 2D SEss., COUNTRY REPORTS ON HUMAN
RIGHTS PRACTICES FOR 1993, at 1184 (Joint Comm. Print 1994) [hereinafter COUNTRY
REPORTS].
4. Id. at 1176. Iran has been deemed responsible for torture, summary executions, and
the systematic repression of people of the Baha'i faith. Executions are estimated to occur at
the rate of several hundred a year.
5. Id. at 277. Sudan has been held responsible for massacres, kidnapping, forced labor,
and forced removal of populations.
6. See U.N. Security Council Adopts Resolution 827 on War Crimes Tribunal,4 DEP'T
ST. DISPATCH 417 (1993); U.N. SCOR 827, (32 I.L.M. 1203), available in LEXIS, Intlaw
Library, ILMTY File.
7. There is a valid discussion regarding use of the International Court of Justice Advisory
Opinion, but the scope of this comment will not encompass that issue. See, e.g., Payam
Akhavan, Enforcementof the Genocide Convention Through the Advisory OpinionJurisdiction
of the InternationalCourt of Justice, 12 HUM. RTS. L.J. 285 (1991).
8. Convention on the Prevention and Punishment of the Crime of Genocide, G.A. Res.
260, U.N. Doc. A/810, at 174 (1948) [hereinafter Genocide Convention].
9. The author recognizes the European Human Rights System, but is limiting the scope
of this comment to a permanent criminal court under U.N. auspices. See, e.g, Richard S. Kay,
A Time of Change and Development in Central and Eastern Europe: The European
Convention on Human Rights and the Authority ofLaw, 8 CONN. J. INT'L L. 217 (1993).
10. See supra notes 3-5 and accompanying text for examples of human rights violations
which have gone unpunished.
11. Akhavan, supra note 7, at 285.
12. Id.
13. Id. (citing examples of human rights abuses in Cambodia and Iraq as proof of lack
of detrimental value).
14. NEHEMIAH ROBINSON, THE GENOCIDE CONVENTION 17-18 (1960).
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U.N. General Assembly unanimously adopted Resolution 260,"5 which
established genocide as a crime under international law. In addition, the
U.N. Economic and Social Council was asked to draw up a draft convention, 6 which the General Assembly unanimously adopted on December 9,
1948.7

The intent of the Genocide Convention was to both deter and punish
human rights violators.' 8 Yet although the Genocide Convention defined
genocide' 9 and specified which acts are "punishable" under the Convention,20 it left open to later discussion the issue of establishing a permanent
criminal court. 21 At least one U.N. study has maintained that the lack of an
established permanent criminal court is largely responsible for the ineffective
application of the Genocide Convention.2 2 Despite recent calls to study the
possibility of a permanent international criminal court, defenders of sovereign
state rights 23 and critics who' argue that it would take too much time to

15. See G.A. Res. 260, supra note 8.
16. ROBINSON, supra note 14, at 27.
17. See Genocide Convention, supra note 8. Article I provides, "genocide.. .is a crime
under international law which [the parties] undertake to prevent and punish." Id. art. I.
18. Id. art. II. Article II provides:
In the present Convention, genocide means any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnical, racial or religious
group as such: (a) Killing members of a group; (b) Causing serious bodily or mental
harm to members of the group; (c) Deliberately inflicting on the group conditions
of life calculated to bring about its physical destruction in whole or in part; (d)
Imposing measures intended to prevent births within the group; (e) Forcibly
transferring children of the group to another group.
Id.
19. Id.
20. Id. art. VI, at 175. Article VI states that crimes of genocide "shall be tried by a
competent tribunal of the State in the territory of which the act has been committed, or by
such international penal tribunal as may have jurisdiction." Id.
21. Luis Kutner, A World Genocide Tribunal - Rampart Against Future Genocide:
Proposalfor Planetary Preventive Measures Supplementing a Genocide Early Warning
System, 18 VAL. U. L. REv. 373, 382 (1984).
22. A 1978 U.N. study called for investigating the issue of establishing a permanent
criminal court in order to prosecute crimes of genocide. United Nations Sub-Commission on
Prevention of Discrimination and Protection of Minorities, Study of the Question of the
Prevention and Punishment of the Crime of Genocide, U.N. Doc E/CN.41 Sub.2/416 (1978).
See also Akhavan, supra note 7, at 286-87.
23. There was much disagreement over the wording of article VI of the Genocide
Convention. See generally Convention on the Prevention and Punishment of Genocide, supra
note 8. Some states objected to any type of court because they viewed it as infringing on
their sovereign state rights. The United States proposed that international jurisdiction be
conditioned on whether a state failed to prosecute a crime under the Convention. Other states
preferred a special court to deal with crimes of genocide because they felt that crimes of the
magnitude of genocide could rarely be committed without state help, and that these states
would be unlikely to prosecute crimes they had sponsored. See ROBINSON, supra note 14, at
80.
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establish a permanent criminal court have vigorously opposed a permanent
court. 24
When human rights violations reach the magnitude of genocide, as they
have in Bosnia,25 the ineffective enforcement of the Genocide Convention
is especially disturbing. 26 Although the violations in Bosnia meet the
requirements of genocide and intent under article II of the Genocide
Convention,27 the lack of a permanent court made it difficult to prosecute
under the Genocide Convention.28 In a virtually unprecedented move,
however, the U.N. Security Council established the Commission of
Experts29 to gather evidence on the atrocities in Bosnia and thus created the
first war crimes tribunal since Nuremberg.3 ° The U.N.'s decision to create
a war crimes tribunal should be viewed as its first step toward promoting
comprehensive enforcement of human rights violations.

Ill.

WAR CRIMES TRIBUNAL
A.

Resources

Critics have argued that the U.N. established the war crimes tribunal
solely to mollify human rights activists.3"
The U.N. appointed Frits
Kalshoven, a professor from the Netherlands, to head the commission
charged with providing evidence of violations.3 2 Yet the resources of the
commission are limited,33 and the staff is minimal compared with the ,staff
of the Nuremberg trials.34 Moreover, Kalshoven reportedly has admitted

24. It has been asserted by the French Ambassador to the U.N., Jean-Bernard Merimee,
and the Italian Ambassador to the U.N., Vieri Traxler, that establishing a permanent court will
take too long and infringe on sovereign state rights. Gertrude Samuels, Putting War Crimes
on the U.N. Agenda, Nuremberg Reaffirmed, NEW LEADER, Mar. 8, 1993, at 7, 9. 25. See Eighth Report on War Crimes in the Former Yugoslavia, supra note 2, at 537.
26. Id.
27. Bosnian Muslims form a separate religious group from the Serbs; therefore, under
article II of the Genocide Convention the intent to destroy the Bosnian Muslims is applicable
under the crime of genocide. See Genocide Convention, supra note 8, art. II.
28. See Akhavan, supra note 7, at 285.
29. See U.N. Security CouncilAdopts Resolution 827 on War Crimes Tribunal,supra note
6 (discussing the establishment of the Commission of Experts).
30. Id.
31. Sadruddin Aga Khan, War Crimes Without Punishment, N.Y. TIMEs, Feb. 9, 1994,
at A23.
32. Roy GUTMAN, A WITNESS TO GENOCIDE 150 (1993).
33. Theodor Meron, The Case for War Crimes Trials in Yugoslavia, FOREIGN AFF.,
Summer 1993, at 122, 125.
34. Gutman, supra note 32, at 150. See also Meron, supra note 33 (stating that as
compared to Nuremberg, which had hundreds of both lawyers and investigators, the U.N.
Kalshoven Commission has only two lawyers and no investigators).
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that he has serious qualms about convening trials to prosecute war criminals,35 claiming that it would be impossible to hold an objective hearing
given the present anti-Serb sentiments.36
Many commentators believe that the current attitude of Kalshoven and
the paltry results of the commission are in keeping with the Security
Council's intent.3 ' They charge that the U.N. Security Council members
view the tribunal merely as a potential "bargaining chip" to force negotiation
of a peace treaty. Consequently, they charge that the U.N. is not honestly
committed to enforcing human rights.38
B.

Immunity for Peace

The critics of the U.N.'s policy have considerable precedent to support
their assertions. In the past, human rights violations have been conveniently
ignored in exchange for peace treaties. A recent example is the 1992 war in
the Persian Gulf. Although Saddam Hussein, the Iraqi leader, ordered the
massacre of the Kurdish population in Iraq and the barbaric treatment of the
Kuwaiti people,39 the U.N. chose to forget the matter when Hussein
indicated a willingness to sign a cease-fire agreement.4"
In the Bosnian case it has been alleged that the U.N. assigns more
importance to a peace settlement than to the prosecution of human rights
violators.4' It also has been suggested that some of the parties to the peace
negotiations might not be motivated to negotiate if they thought that they
might be tried under the war crimes tribunal.42 In addition, Kalshoven has
said that "authoritative persons" in the U.N. told him that his commission
was to pursue neither Serbian President Slobodan Milosevic nor Bosnian Serb
leader Radovan Karadzic.43

Despite these allegations, there is no real proof that the U.N. is not
making an honest attempt to prosecute war criminals under the war crimes
tribunal. Instead, U.N. Public Info-mation Officer Joe B. Sills dismissed
allegations that the U.N. values the peace process more than the prosecution

35. See

GUTMAN, supra

note 32, at 151.

36. Id.

37. Id. at 152.
38. Id.

39. Iraqi aggression reached a high during the Gulf War when it plundered Kuwait and
grossly mistreated Kuwaiti civilians and allied prisoners of war. See Meron, supra note 33,
at 124.
40. Despite U.N. threats to prosecute Iraqi human rights violators, no criminal
responsibility was included in the cease-fire agreement. Id.
41: See KHAN, supra note 31, at A23.
42. See Samuels, supra note 24, at 8.
43. Both men were named as potential war criminals by former U.S. Secretary of State
Lawrence Eagleburger. See GUTMAN, supra note 32, at 150-51.
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of war criminals. Sills asserted that the U.N. is a proponent of the tribunal
and does not see the tribunal as detrimental to the peace process.4 4 In
addition, Madeleine K. Albright, the U.S. representative to the U.N., asserted
that although many violators may never stand trial, U.N. Resolution 827"5
obligates all governments to turn in suspects the tribunal indicts. These
indictments would be issued to suspects regardless of the commission's
ability to gain custody over them.46 Albright added that the indictments
will make the suspects "international pariahs" who will never be able to leave
the prison of their own land.47 If the purveyors of human rights violations
in Bosnia are made to live in exile from the world, as Nazi war criminal
Joseph Mengele did,4" then the tribunal will have accomplished as much as
the Nuremberg Trials did.4
Establishing a war crimes tribunal is a radical move for an organization
that has known of so many other human rights5 ° violations previously, but
has chosen not to prosecute. To deter future atrocities, it is imperative that
this tribunal set a precedent. By carrying out the prosecution of human rights
violators in Bosnia, the tribunal will send a message to the world that human
rights abuses will be neither tolerated nor bartered for peace. To ensure its
deterrent value, the tribunal should not be disbanded after the trials, as was
the case in Nuremberg. Instead, the tribunal should evolve into a permanent
court whose purpose is to prevent and prosecute human rights violations
throughout the world.
IV.

ESTABLISHING A PERMANENT INTERNATIONAL CRIMINAL COURT

A.

The Demandfor a PermanentCriminal Court

After the Nuremberg trials, U.S. Army Brigadier General Telford Taylor
warned that if a permanent international penal court were not established, the
inevitable conclusion would be "that Nuremberg was for Germans only."'"

44. See Samuels, supra note 24, at 8.
45. U.N. Security Council Adopts Resolution 827 on War Crimes Tribunal.supra note 6.
46. See Samuels, supra note 24, at 8.
47. Id.
48. Nazi war criminal Joseph Mengele was forced to live in hiding for nearly 40 years.
The German, American, and Israeli governments are among those governments that continued
to track Mengele's movements, forcing Mengele to live on the run and flee his home
frequently. He changed his residences many times, moving throughout Europe and South
America in an effort to evade international authorities. Gerald L. Posner & John Ware, How
Nazi War CriminalJoseph Mengele CheatedJusticefor 34 Years, Cm.TRIB., May 18, 1986
(Magazine), at 10.
49. Id. See also Meisler, supra note 2.
50. See COUNTRY REPORTS, supra notes 3-5.
51. Brigadier General Telford Taylor warned of this risk in his final report as chief
prosecutor at Nuremberg. See Samuels, supra note 24, at 9.
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This warning serves as a reminder that the same risks are possible with the
current war crimes tribunal. Unless a permanent criminal court is established, it is possible that human rights violations will continue as they have
since the Nuremberg trials52 and that a dangerous precedent of Eurocentrism
will be established.53 If the U.N. continues to ignore human rights violations in developing countries such as Iraq,54 Iran," and Sudan,56 and yet
prosecutes violations in European countries such as Bosnia, it will send a
clear message to potential human rights violators that the world turns a blind
eye to atrocities in developing countries. The impression of selective
prosecution thus will have had no deterrent value whatsoever and will only
add to the deterioration of the legitimacy of the Genocide Convention. In
order to achieve lasting importance, the tribunal therefore should be a first
step toward establishing a permanent criminal court.57
B.

Problems with Creatinga PermanentCriminal Court

Advocates of state sovereignty are the most serious opponents to
establishing a permanent criminal court.5 8 While the idea of a permanent
criminal court garners general support, critics contend that creating a
permanent court would require setting up a time-consuming convention that
would be subject to rejection by member states.59 A possible alternative
would be to use the established war crimes tribunal as a working model until
the U.N. can establish a permanent court. Because the war crimes tribunal
has already been established,' the U.N. should take advantage of the
working tribunal and use the time to establish a permanent criminal court.6 1
In order to avoid rejection of the court's jurisdiction, the U.N. should initially
base the jurisdiction on customary international law.
C.

Customary Law

Some international rules are peremptory within the international
community and no derogation from these norms is permitted. These rules
fall under the classification of jus cogens. In instances where there is a

52. See

COUNTRY REPORTS,

supra notes 3-5.

53. Meron, supra note 33, at 125.

54. See COUNTRY REPORTS supra note 3.
55. See COUNTRY REPORTS, supra note 4.
56. See COUNTRY REPORTS, supra note 5.
57. Meron, supra note 33, at 125.
58. ROBINSON, supra note 14, at 80.
59. Samuels, supra note 24.
60. UN. Security Council Adopts Resolution 827 on War Crimes Tribunal, supra note 6.
61. Eric L. Chase, Stop Swaggering and Start Working for Justice, NEW JERSEY L.J., Jan.
4, 1993, at 17.
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conflict between an international agreement and customary law that is
classified as jus cogens, the customary law prevails.62 The Vienna Convention defined jus cogens as a norm that is "accepted and recognized" by the
"states as a whole."6 3 This form of customary law need not have unanimous acceptance by all states. Rather, it appears that a small dissent would
not affect the classification underjus cogens. While there is no consensus
regarding which crimes fall under jus cogens, crimes such as genocide,
apartheid, and slavery are likely to. meet the norms required to constitute a
jus cogens crime. 61
In cases of customary law that do not fall under the definition of jus
cogens, if a state objects to a practice, it is exempt from that practice, but the
state must voice its dissent before the practice becomes custom.' There is
also an understanding that a state that enters into the international system is
subject to all of the customary rules of that system.67 Since the Genocide
Convention was adopted unanimously, 6 a permanent criminal court that is
limited to the enforcement of the Genocide Convention would have legitimate
jurisdiction over the international system. Those countries that were parties
to the U.N. at the adoption of the Geneva Convention are subject to
jurisdiction because, by adopting the Convention, they evidenced acceptance
of genocide as a violation of international law under the norm of jus
cogens.69 Likewise, newly established countries are subject to jurisdic-

62. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF
§ 102 reporter's note 4 (1986).
63. The Vienna Convention on the Law of Treaties provides that:

THE UNITED STATES

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm
of general international law. For the purposes of the present Convention, a
peremptory norm of general international law is a norm accepted and recognised by
the international community of States as a whole as a norm from which no
derogation is permitted and which can be modified only by a subsequent norm of
general international law having the same character.
Vienna Convention on the Law of Treaties, 115 U.N.T.S., 8 I.L.M. 679 (1979), reprintedin
FRANK NEWMAN & DAVID WEISSBRODT, INTERNATIONAL HUMAN RIGHTS 620 (1990).
64. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
§ 102, supra note 62, reporter's note 6.
65. Id.
66. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
§ 102, supra note 62, at cmt. d.
67. Id.
68. The Genocide Convention was adopted unanimously. See G.A. Res. 260, supra note
8. Therefore, since no country that was a party to the U.N. voiced its dissent to the Genocide
Convention, they are all subject to the Genocide Convention. See RESTATEMENT (THIRD) OF
THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 102, supra note 62.
69. Id. (referringto Restatement) (suggesting that it is likely that genocide is considered
a norm ofjus cogens).
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tion.70 Therefore, those states that object to establishing a permanent court
due to concerns of state sovereignty should note that the permanent court
would only prosecute those crimes to which the states already have assented.
While the states may take it upon themselves to prosecute under the
Genocide Convention, if they choose not to prosecute, a permanent court has
jurisdiction under customary law.7 '
D. Potentialof a Permanent Criminal Court
Although the permanent court should first apply customary law to avoid
problems of jurisdiction, there is'potential for growth in the types of law the
court can prosecute under the applicable law. The court may have little
credibility at first, but respect for the court will grow as it establishes
precedents. Moreover, as the permanent court proceeds to hear all cases over
which it has jurisdiction, it will earn international respect for its continuity
and universal application. This may take some time; however, there are
some areas in which the court might be able to grow under customary law.
Assuming that genocide is considered a norm of jus cogens,72 it is
possible to apply the law to more modem attempts at genocide. An example
of a modem type of crime that may be applicable under the customary
application, of law to genocide is terrorism. Those who commit acts of
terrorism and genocide each attempt to kill members of a specific group.73
Terrorism has been called a "bit-by-bit genocide '7 4 that is carried out with
a total disregard for human life, with the primary intent being annihilation.7"
In this way the crime of genocide can be expanded to encompass new types
of crimes that the permanent court can prosecute under customary law.
V.

CONCLUSION

With the Nuremberg trials and the adoption of the Genocide Convention,
there was hope that the world would never experience such atrocities again.
Yet human rights violations continue throughout the world partly due to the
lack of a permanent international criminal court. Human rights violators
have come to expect international inaction in response to their crimes. As

70. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES §
102, supra note 62, reporter's note 6.
71. See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES,
supra note 62.
72. Id.
73. Both terrorism and genocide require an intent to kill members of a certain group.
Kutner, supra note 22, at 393 (citing Lador-Lederer, A Legal Approach to International
Terrorism, 9 ISR. L. REv. 194, 211 (1974)).
74. Id.
75. Id.
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the international community establishes another war crimes tribunal, it is
imperative that it not be as unsuccessful an example as Nuremberg. Instead,
the recently established war crimes tribunal should be a first step toward a
permanent criminal court in order to ensure that all human rights violators are
brought to justice.
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